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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

FOLEY, Judge: By notice of deficiency dated May 11, 2001,
respondent determ ned an $891 deficiency relating to petitioner’s

1998 Federal incone taxes. The sole issue for decision is
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whet her petitioner is liable, pursuant to section 1401,! for
sel f - enpl oynent t ax.
FI NDI NGS OF FACT

In 1998, petitioner was a full-tinme police officer for the
Tal | ahassee Police Departnent (TPD). During off-duty hours,
petitioner provided security services to Sprint United Managenent
Conpany, Moon Managenent, Inc., Tallahassee Mall Partners, Ltd.,
and Florida Institute of CPAs (off-duty enployers). Each off-
duty enpl oyer decided when to hire petitioner, paid himto patrol
its prem ses to prevent disturbances and crimnal activity, and
set his work schedul e.

TPD required petitioner to obtain its perm ssion prior to
accepting off-duty assignnents. |In addition, TPD determ ned
petitioner’s off-duty mninmum pay rate, required himto wear his
uni form when working off-duty security assignnents, prohibited
himfromperformng activities that were outside the scope of his
| aw enforcenent functions, and required himto nonitor his police
radio. TPD required petitioner to respond to crimnal activity
at his off-duty site as if he were on-duty. Wen responding to
such incidents, petitioner was required to take direction from
police supervisors. On occasion, TPD required petitioner to

| eave his off-duty assignnent to respond to certain high priority

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
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calls. If petitioner returned wwthin a short tinme, the off-duty
enpl oyer woul d pay petitioner for his entire scheduled shift. 1In
the event that he could not return, he would i medi ately notify
the of f-duty enployer. Each such enpl oyer paid petitioner
directly and issued a Form 1099-M SC, M scel | aneous I ncone. TPD
di d not consider petitioner on-duty while working off-duty
assignnments and did not pay himovertine. On his tinely filed
1998 Federal inconme tax return, petitioner reported $39,487 in
wages (i.e., $32,089 from TPD and $7,398 from of f-duty
assignnents). On May 11, 2001, respondent reclassified the
$7,398 as sel f-enpl oynent incone and determ ned an $891
defi ci ency.

On August 8, 2001, petitioner, while residing in Tanpa,
Florida, filed his petition with the Court.

OPI NI ON

Petitioner’s only contention is that he was an enpl oyee of
TPD whil e working of f-duty assignnments. Section 1401 i nposes a
tax upon a taxpayer’s self-enploynment inconme. Self-enploynent
i ncome consists of gross incone derived by an individual from any
trade or business carried on by such individual. Sec. 1402(a).
The sel f-enpl oynent tax, however, does not apply to conpensation
paid to an enpl oyee. Sec. 1402(c)(2).

Section 3121(d)(2) defines an enpl oyee as “any individual

who, under the usual common |aw rul es applicable in determ ning
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t he enpl oyer-enpl oyee rel ati onshi p, has the status of an
enpl oyee”. That definition is made applicable for self-
enpl oynent tax purposes by section 1402(d). Whether an
i ndi vidual is an enployee or an independent contractor is a
guestion of fact determ ned by application of common | aw

principles. Hosp. Res. Pers., Inc. v. United States, 68 F.3d

421, 424 (11th Gr. 1995) (stating that common | aw rul es serve as
the basis for classifying workers as enpl oyees or independent

contractors); Weber v. Conm ssioner, 103 T.C. 378 (1994), affd.

60 F.3d 1104 (4th Cr. 1995); sec. 31.3401(c)-1(b), (d),
Empl oynent Tax Regs. The Court may consider various factors in
determning the relationship between the parties. See d ackamas

Gastroenterol ogy Associates, P.C. v. Wlls, 536 U S _ , 123 S.

. 1673 (April 22, 2003); Weber v. Conm ssioner, supra at 387.

No one factor, however, is controlling. Wber v. Conm ssioner,

supra. After considering these factors, we concl ude that
petitioner was not an enployee of TPD but performed his off-duty
security services as an i ndependent contractor.

First, petitioner was not an enpl oyee of TPD while working
of f-duty assignnents because TPD did not control petitioner’s
of f-duty enploynent activities. TPD s control over petitioner’s
conduct relating to off-duty security services (e.g., requiring
officers to obtain approval prior to accepting off-duty jobs,

i nposing a mninmum pay rate, and requiring officers to respond to
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certain high priority calls) is incidental and related only to
the on-duty, rather than the off-duty, enploynent relationship.

Mlian v. Commi ssioner, T.C Meno. 1999-366; Kaiser v.

Comm ssioner, T.C Meno. 1996-526, affd. w thout published

opi nion 132 F. 3d 1457 (5th Cr. 1997); Mrch v. Conm Ssioner,

T.C. Meno. 1981-339. NMbdreover, we reject petitioner’s contention
that the off-duty enployers indirectly paid himon behalf of TPD
when he responded to certain high priority calls. W recognize
that petitioner was on-call during off-duty hours. There is no
evi dence, however, that TPD had any agreenent with the off-duty
enpl oyers or required themto continue paying petitioner on
behal f of TPD.

Second, the off-duty enpl oyers operated separately from TPD.

See March v. Conm ssioner, supra (stating that the source and

met hod of paynent are also factors in establishing whether an
enpl oyee- enpl oyer relationship existed). Petitioner was paid
directly by each off-duty enployer, and his earnings were not
reported to TPD. Each off-duty enployer treated petitioner as an
i ndependent contractor and issued Fornms 1099-M SC, M scel | aneous
| ncone.

Third, petitioner’s off-duty services were perforned for,
and were directly beneficial to, the off-duty enployer. Mlian

v. Conmm ssioner, supra (stating that performance of services by

the enpl oyee for the enployer is inplicit in an enpl oynment
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relationship); March v. Comm ssioner, supra. Any benefit TPD

recei ved by an increased police presence at petitioner’s off-duty
assignnents was incidental and simlar in nature to the benefit
to a police departnment when officers increase the police presence
in a comunity by driving their police cruisers hone. Mlian v.

Conmi ssi oner, supra; March v. Conmi ssioner, supra.

Finally, the off-duty enployers had the ability to sel ect

and the power to discharge at will. Mlian v. Conm ssioner,

supra; March v. Conmi ssioner, supra.

Al t hough there may be sone facts that point to an enpl oyee-
enpl oyer relationship (e.g., mninmumpay rates and the
requi renent that officers respond to certain high priority calls)
bet ween petitioner and TPD, when taken as a whole the facts
establish that petitioner was self-enployed. Accordingly, we
hol d that the earnings in dispute are earnings from
sel f-enpl oynent, subject to the tax inposed by section 1401.
Contentions we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

Deci sion will be entered

for respondent.




